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1 Introduction  
 

1.1 My name is Ben James Hunter. My background and experience is discussed in the 
Education and Healthcare Proof (28th February 2022) submitted as part of this 
Appeal.   
 

1.2 I am experienced in giving evidence for Planning Inquiries including Local Plan 
Inquiries and Public Examinations. I am therefore aware of the application of the 
planning system in relation to these matters from both a developer and local 
authority perspective. I confirm that I understand that notwithstanding my 
instructions my primary duty is to help achieve the overriding objective by giving 
objective, unbiased opinion on matters within my expertise.  
 

1.3 I am instructed to act for the Appellant in respect of this Appeal.  
 

1.4 I confirm that the opinions expressed are my true and professional opinions.  
 

1.5 If called to give evidence, I can confirm that I will confirm that the opinions 
expressed are my true and professional opinions.  

 
1.6 EFM was instructed by David Wilson Homes (“the Appellant”) in January 2022. I was 

appointed to review the intended Education and Healthcare planning obligations to 
ensure that they were Community Infrastructure Levy Regulation 122 (“CIL Reg 
122”) compliant. That is:  
 

i. Necessary to make the development acceptable in planning terms;  
ii. Directly related to the development; and  
iii. Fairly and reasonably related in scale and kind to the development.  

 
1.7 The Report that covered Education and Healthcare was submitted as a Proof dated 

28th February 2022. Leicestershire County Council (“LCC”) prepared a response to 
this document dated 7th March 2022. I was subsequently instructed by the Appellant 
to prepare this written Rebuttal to LCC’s response to assist the Inspector in 
determining whether the level of planning obligations being requested fulfilled the 
tests of CIL and are justified and appropriate.  
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1.8 I am grateful to LCC for providing a clear and succinct summary of their concerns in 
relation to Education in the Evidence and associated Appendices. However, LCC’s 
response to the Education Proof also identifies, through absence, some salient 
omissions that undermine their assertions. In order to effectively address these 
points, the individual points raised in the Response to the Education Proof of 
Evidence in relation to Education have been transcribed verbatim so they may be 
commented upon individually. 

 
1.9 EFM recognises that LCC’s child yield and planning obligation multipliers are 

appropriate, and that there is no reason to discuss these elements in detail any 
further, as this was covered by the original Proof of Evidence. This is reiterated in the 
Statement of Common Ground (“SoCG”) that has been drafted and circulated with 
the intention of including this in the Appeal documentation. However, as will be 
discussed throughout this Rebuttal, there are still fundamental issues with LCC’s 
approach to requesting:  

 
i. Early Years planning obligations;  

ii. Primary School planning obligations;  

iii. Primary School Transport planning obligations;  

iv. Secondary School planning obligations; and  

v. SEN planning obligations.  

 

1.10 These elements will be discussed in more detail throughout the Rebuttal.  
 

1.11 The Response to the Education and Healthcare Proof of Evidence discusses, within 
paragraph 2 of the introduction, the timing of evidence produced by the Appellant, 
and the data utilised. To discuss the individual points raised in the Introduction:  
 
It is noted that Mr Hunter’s submission of evidence to the Inspectorate is dated the 
28th February 2022 and follows the receipt of further information from the County 
Council to address his further questions. It is not understood why Mr Hunter has not 
chosen to reference this further information within the proof of evidence, or why he 
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has not sought to bring this to the attention of the Inspectorate later, as the 
information provided has a fundamental bearing to the matters of contention. 
 

1.12 To clarify this point, the Education and Healthcare Proof was completed and 
submitted to the Appellant on Friday 18th February. I had previously requested the 
information from LCC by the 18th February so that this could be included in the final 
version. The response to my request was provided to me on 21st February 2022, 
after which the final version had already been submitted. I was subsequently 
requested to add a Cover Page on 28th February for submission, which was added 
after the completion of the Report. All of this information is discussed throughout 
the Rebuttal, including additional evidence that has come to light subsequently.  
 

1.13 The introduction continues:  
 

It is further noted that much of the rationale presented by EFM within the Proof of 
Evidence is predicated on out-of-date information drawing on schools’ information 
taken from the DfE schools capacity return (the SCAP return) submitted in summer 
2020. In contrast information provided by the County Council here and in 
communications with EFM represent the most recent position drawing on SCAP data 
from July 2021 and more recent office of National Statistics Information. Again, this 
has a significant bearing to the matters raised by EFM. 
 

1.14 The SCAP information in question here is the only SCAP information currently 
available in the public domain. The 2021 SCAP Projections were cancelled by the 
Department for Education (“DfE”) in order to alleviate pressure on Education 
Authorities during Covid (this is discussed in paragraph 16 of LCC’s response to the 
Education and Healthcare Proof). The latest SCAP projections have yet to be 
published by the DfE. The difference, then, between the currently published figures 
and the draft figures utilised by LCC, is that the DfE has scrutinised and published the 
figures I utilise throughout the Proof, whereas LCC’s figures may be subject to 
change if they are not found to be sound by the DfE during their due diligence phase.  
 

1.15 The Introduction finishes with paragraph 3, which states:  
 
It is a matter of regret to the County Council that it has had to divert scarce officer 
time and resources to prepare this document given the ongoing work with the 
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applicant and the Charnwood Borough Council to draft a Section 106 Agreement 
including all of the required contributions as previously requested for early years, 
primary, secondary, special education (including associated home to school 
transport) prior to the involvement of EFM Consultants. 
 
In this respect it is a disappointment that EFM have not sought to engage the County 
Council in a meaningful conversation beforehand to seek to resolve the matters now 
evident. 
 

1.16 While I can certainly sympathise with LCC, Planning Appeals require the turning 
around of information under strict and tight timescales, and this is something that 
everyone involved has to deal with. It should also be noted that a meeting has been 
requested by EFM to LCC to discuss this in more detail, and hopefully resolve these 
issues prior to the start of the Planning Appeal. However, from the information 
contained with the response to the Education and Healthcare Proof, it is evident that 
we are at something of an impasse with regards to the appropriate approach to 
planning obligations, which I will demonstrate further throughout this Rebuttal.  

 
1.17 I will be happy to undertake a meeting with LCC prior to the start of the Appeal once 

they have had the chance to consider the contents of this Rebuttal.   
 

1.18 As discussed, this document will outline all of the areas of which agreement has yet 
to be made. Firstly, however, this Rebuttal will discuss the relevant Statutory and 
Policy Matters that govern the securing of Education planning obligations:  

 
2 Statutory & Policy Matters 

 
2.1 There is a covenant between the State and its populace that has had statutory force 

for 148 years.1 Namely that; wherever <my emphasis> a child shall live, who is not 
otherwise provided for, the State will provide a school in accordance with the 
statutory arrangements. 2 The covenant is not caveated by considerations of 

                                                             
1 The Elementary Education Act 1870 (section 5) thereafter Education Act 1921 (section 17), Education 
Act 1944 (section 8), Education Act 1996 (section 14) 
 
2 The Act actually says, “5. There shall be provided for every school district a sufficient amount of 
accommodation in public elementary schools (as hereinafter defined) available for all the children 
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transience, fixed or temporary abode, nationality, residential status or home 
education authority and means that however children arrive within an area or are 
housed within an area, the local authority’s statutory duty has to be met and is not a 
function of planning permission criteria.   

 
2.2 The Education Act 1996 (as amended) (“EA96”) (see Core Documents): The primary 

Act relating to education is the Education Act 1996, which is; (a) a consolidating Act 
and (b) an Act amended from time to time by subsequent legislation. Unless 
otherwise indicated in this Proof as applying to education, all references are to the 
Education Act 1996 (as amended). 

 
2.3 EA96 (at section 14(1)) states,  

 
A local education authority3 shall secure that sufficient schools for providing – (a) 
primary education and (b) secondary education… are available for their area. 

 
2.4 Sections 14(2) to 14(6) go on to explain what is meant by sufficient schools and that 

it includes implicitly that the requirement is for sufficient appropriate school places.  
 

2.5 EA96 (at Section 7) imposes a duty on “every parent of every child of compulsory 
school age to cause him to receive efficient full-time education either by regular 
attendance at school or otherwise”.  

 
2.6 Section 14(1), together with s7, derives directly from s5 Education Act 1870 via s17 

Education Act 1921 and s8 Education Act 1944. There have been no material changes 
over time, merely consolidating legislation, changes to school leaving ages and 
changes to terminology from time to time. It is, thus, a longstanding duty for the 
Council as successor to the local school boards.  

 

                                                                                                                                                                                                                
resident in such district for whose elementary education efficient and suitable provision is not otherwise 
made, and where there is an insufficient amount of such accommodation, in this Act referred to as 
“public school accommodation,” the deficiency shall be supplied in a manner provided by this Act”. 
 
3 The local education authority has since 2010 been somewhat confusingly renamed ‘local authority’ to 
take account of the authority incorporating the duties of the children’s services authority.  For the 
purposes of clarity throughout this proof the term ‘education authority’ is used as the generic title to 
keep a clear separation from the planning authority.  
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2.7 EA 96 Section 11 requires the Education Secretary of State (i.e. the State) to exercise 
their powers in respect of those bodies in receipt of public funds which carry 
responsibility for securing school provision for promoting school education. The duty 
of the education authority (to secure sufficiency of provision) is to enable the State 
to discharge its responsibilities within the covenant. Thus, the original premise still 
holds true: for all children of statutory school age, who are not otherwise provided 
for, the State provides a school, <my emphasis> in accordance with the prevailing 
statutory provisions. 

 
2.8 EA96 Section 14 Subsection 3A is a more recent modification to its duty through a 

requirement for the education authority to exercise its functions under this section 
with a view to increasing: (a) diversity in the provision of schools, and (b) increasing 
opportunities for parental choice, and was inserted into Section 14 by Section 2 
Education and Inspections Act 2006 with effect from 25th May 2007.  

 
2.9 Thus, the duty of the education authority is to enable the State to discharge its 

responsibilities within the covenant: but, with sufficient headroom to allow for the 
discharge of its S14 (3A) duties.  

 
2.10 The Education Secretary of State has determined that those ‘otherwise provided for’ 

include those whom provision is made via a Section 106 agreement or the 
Community Infrastructure Levy. This makes legitimate planning obligations to fund 
or provide additional school places.  

 
2.11 In securing sufficient schools for its area, an Education Authority assesses existing 

capacity and pupil numbers, data on births and migration, and how parental 
preferences are manifested. It forecasts (usually with a reasonable degree of 
accuracy) the need for additional capacity in each school planning area for the 
ensuing five years for primary schools and seven years for secondary schools.   

 
2.12 The Education Authority then passes this information to the State [currently the 

Education and Skills Funding Agency (“ESFA”) being the school’s operational arm of 
the Department for Education (“DfE”) by way of the School Capacity Returns 
(“SCAP”) and the State allocates additional school places as and where shown to be 
necessary. Each additional school place is accompanied by a formula driven capital 
funding associated with that place. This is known as Basic Need funding. Basic Need 



 9 
 

COSSINGTON ROAD, SILEBY 
EDUCATION S106 REQUIREMENT 

REBUTTAL TO LCC EVIDENCE 
 

allocations to an education authority are aggregated into a single capital sum to be 
dispensed by the education authority to each project according to its needs. In 
calculating a Basic Need requirement, the ESFA allows a 2% headroom across the 
School Planning Area to allow for within year incidental movement of pupils.  
 

2.13 Basic Need funding on a per-pupil-place basis covers increases in pupil numbers 
forecast, by the Education Authority, beyond existing and planned capacity, to arise 
because of rising birth rates, rising survival rates, rising inward migration rates and 
new housing (except when covered by Section 106 agreements or CIL).  

 
2.14 The Basic Need pupil place funding system recognises, that whether or not a Section 

106 agreement or a CIL charge has been applied by an LPA to a planning permission, 
is a matter purely for the LPA. It recognises the duty of the LPA to secure sufficient 
housing for its population and its growth agenda. The State holds that the ability or 
not of a planned housing scheme to fund school places necessary should not sway 
the determination of that application by the LPA. The disapplication of Basic Need 
provision where there is a Section 106 agreement or CIL charge is simply to avoid 
double-funding.  

 
2.15 Securing developer contributions for education (April 2019, updated November 

2019) (see Core Documents):  
 

2.16 In order to provide further clarity to education authorities, the DfE produced and 
published a Guidance document related to delivering schools to support housing 
growth under the Education Act 1996. This is a non-statutory guidance document for 
local authorities planning for education to support housing growth and seeking 
associated developer contributions known as securing developer contributions for 
education. This document states at paragraph 3 the following:  
 
It is important that the impacts of development are adequately mitigated, requiring 
an understanding of: 
 

•   The education needs arising from development, based on an up-to-date pupil 
yield factor; 
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•   The capacity of existing schools that will serve development, taking account of 
pupil migration across planning areas and local authority boundaries; 
 

•   Available sources of funding to increase capacity where required; and 
 

•   The extent to which developer contributions are required and the degree of 
certainty that these will be secured at the appropriate time. 

 
2.17 The non-statutory Guidance is reinforced because it is endorsed by PPG’s 007 

Reference ID: 23b-007-20190315  and 008 Reference ID: 23b-008-20190315:  
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2.18 Viability is discussed in bullet point 3 of the “Purpose” section of the Guidance (page 
4) where it is stated:  
 
Developer contributions towards new school places should provide both funding for 
construction and land where applicable, subject to viability assessment <my 
emphasis> when strategic plans are prepared and using up-to-date cost information 
 

2.19 What this stipulates in clear terms is that planning obligations should not be applied 
if they make a development unviable. This is evident in CIL charging authorities’ 
areas that have a rate of CIL at nil charge, such as West Lancashire Zone B4 (which 
covers Skelmersdale and Up Holland), and Poole Town Centre Zone B5 (Twin Sails 
Regeneration Area). In both cases, it has been recognised that the CIL charge would 
make the areas unviable for new development, so no development mitigation has 
been sought. If new Primary School provision is required in these areas, and it can’t 
be delivered via CIL or S106 for viability reasons, it will be funded through Basic 
Need, which as discussed is there to fund development mitigation from new housing 
except when covered by Section 106 or CIL. This provides planning authorities with 
the necessary insurance that school places will be provided if they decide on viability 
grounds that housing needs to proceed but the scheme does not generate sufficient 
funding to provide the necessary school places. That is, that the pupils arising ARE 
NOT OTHERWISE PROVIDED FOR. 
 

2.20 It is not a necessity of a development that it provides Education related development 
mitigation. The purpose of the Planning Authority is to ensure that there is sufficient 
housing to accommodate the population of the area; the responsibility of the 
Education Authority is to ensure that sufficient school places are provided to 
accommodate their population. How this is funded is immaterial (through Basic 
Need, the Education and Skills Funding Agency (“ESFA”), the Capital Programme of 
the education authority, Section 106/CIL contributions, or a combination). If, for 
example, 150 caravans were to park themselves within the administrative border, all 
of which had children that needed educating, it would be the responsibility of the 
education authority to ensure they all had places. As Inspector Jessica Graham states 
in Appeal APP/Y3940/A/11/2159115 (see Core Documents):  

                                                             
4 https://www.westlancs.gov.uk/planning/planning-policy/community-infrastructure-levy/cil-charges-and-calculating-cil.aspx  
 
5 https://www.poole.gov.uk/planning-and-building-control/planning-policy-and-guidance/community-infrastructure-levy/  



 13 
 

COSSINGTON ROAD, SILEBY 
EDUCATION S106 REQUIREMENT 

REBUTTAL TO LCC EVIDENCE 
 

However, that is not to say I share the Council’s view that the current absence of any 
solution to the existing primary school capacity problem is reason enough to refuse 
planning permission for the development now proposed. The implications of that 
approach would be that all new residential development of any significance could be 
prevented by the consequential demand for places at local schools, irrespective of 
how desperate the need for more housing may be. The Council has a duty to provide 
sufficient quantities of housing, and a duty to provide the population of its area with 
sufficient school places. I understand and applaud its attempts to ensure that both 
are delivered in a timely and integrated manner, but the planning system recognises 
that due assessment of a wide range of (often conflicting) considerations needs to be 
made in respect of each proposal for development.  
 

2.21 The provision of school places, for those not otherwise provided for, is a duty borne 
by the Secretary of State. The respective Secretaries of State for Education and 
Housing are of one mind that is set out in a joint letter (see Core Documents) to 
Chief Executives from the Minister of State for Housing and Planning and the 
Parliamentary Under Secretary of State for Schools6 (11th March 2016) that satisfying 
the need for new housing should not be detrimental to the viability of a proposed 
new development to fund school infrastructure. The letter sets out alternative 
funding routes available to the education authority.  
 

2.22 Thus, contrary to some popular beliefs, insufficient school capacity, whilst a 
consideration, is never a reason on its own to refuse a residential planning 
application, even if the case can be made that there won’t be sufficient surplus 
capacity. Planning obligations are one material consideration amongst many. If, on 
viability grounds, the Decision Maker declines the request for a Section 106 
Education Contribution (which happens with some regularity for a variety of reasons) 
alternative mechanisms are in places to lift the financial consequences from the 
Council.  

 
 
 
 

                                                             
6 https://www.gov.uk/government/publications/funding-for-new-schools-guidance-for-local-authorities--3  

 



 14 
 

COSSINGTON ROAD, SILEBY 
EDUCATION S106 REQUIREMENT 

REBUTTAL TO LCC EVIDENCE 
 

2.23 Local Authority Policies:  
 

2.24 LCC utilises their own Planning Obligations Policy (see Core Documents), approved 
by Cabinet 25th June 2019, which states at page 15 (paragraphs 10 and 11) the 
following:  

Where a new development is proposed in an area with sufficient projected capacity, 
no financial contribution will be required; however, where the proposed development 
would result in insufficient projected capacity, a contribution will be sought.  

If there is insufficient capacity to accommodate the increase in pupils likely to be 
generated by a development and the development itself cannot enable the necessary 
provision the County Council may raise objections to the development unless it is 
satisfied that suitable alternative provision can be made elsewhere.  

2.25 This last sentence highlighted above will be pertinent to the information outlined in 
this Rebuttal. It is a fundamental point that should be made at the outset that if the 
first/catchment/normal school looked at for capacity is not expected to be able to 
accommodate the pupils from a development site, that it is necessary to then look at 
the next closest school with links to the area to ascertain whether that school can 
accommodate the forecast child yield.  
 

2.26 This point is made clear in the Education Act where it is stated: A local education 
authority shall secure that sufficient schools for providing – (a) primary education 
and (b) secondary education… are available for their area. 
 

2.27 This is schools (plural) meaning that if the first school reviewed is forecast to be full, 
you look further afield.  
 

2.28 Moving on now to the specific evidence produced to justify planning obligations 
towards Primary and Primary School Transport, Secondary School provision, Early 
Years provision, and SEN provision:  

 
3 Primary School Provision  
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3.1 Schools should be operationally full to meet the financial audit requirement for best 
value from public assets. This is demonstrative of a properly functioning school 
system. School funding is predicated on the number of pupils that are on a school’s 
roll, so it is in the best interest of schools to maximise intake within their capacity. 
Accordingly, many schools take from a wide catchment area and some enrol over 
capacity.  
 

3.2 The statutory rules on enrolment are that whilst schools may have a catchment area 
and ordered criteria for admissions, the rules only apply if the school is 
oversubscribed. Otherwise, whoever applies is admitted irrespective of where they 
live. This is known as ‘More Open Enrolment’. It fosters the expression of parental 
preferences for schools that are not necessarily those closest to home.  
 

 
  Map 1: Two- and three-mile radius of the development site 
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3.3 LCC operates under a statutory duty (S14 Education Act 1996) ‘to secure sufficient 

schools’. The term ‘sufficient’ is not defined and thus reliance is placed on the 
dictionary definition – enough – adequate – not too little and not too much. Thus, as 
set out above, the normal state for a school is that it is operationally full.  

 
3.4 Because of the statutory requirement (s444 EA 96) to fund or provide transport to 

and from school when the nearest available school is beyond the statutory walking 
distance, the standard assessment is to consider all Primary schools within a 2-mile 
walking distance, and all Secondary schools that lie within a 3-mile walking distance 
of the development. The 2- and 3-mile distances are those under the 8 years versus 
those that have attained the age of 8 years. We generally use primary and 
secondary, though some Authorities won’t fund primary pupils over the age of 8.  

 
3.5 The 2 and 3-mile criteria are the distances prescribed in the Education Act beyond 

which local authorities are required to provide/fund transport where the nearest 
available school is further away. It is the intention of the planning system and the 
provision of state-funded schools that the ideal mode of travel to and from school is 
walking or cycling. However, it is also accepted that local authorities have a duty to 
provide school transport to the nearest available education establishment in the 
event that places are not available within the distances stated above.  

 
3.6 Turning now to the information provided by LCC. They state, in paragraph 28 (page 

6) the following:  
 
The site falls within the catchment area of Sileby Redlands Community Primary 
School. The School has a net capacity of 420 and 392 pupils are projected on the roll 
should this development proceed; a surplus of 28 pupil places. 

 
3.7 Put simply, if the catchment area school to this development is forecast to have 28 

spare places if this development commences, how can planning obligations be said 
to be CIL Reg 122 compliant (necessary to make the development acceptable in 
planning terms) if this is the case? If the catchment area can be said to 
accommodate the full child yield of this development, and still have spare capacity, 
without the need for an expansion, how can it be said that harm would arise from 
not securing planning obligations towards additional Primary School provision? It is 
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evident to me that no harm would occur, and therefore planning obligations towards 
Primary School Education provision are excessive.  
 

3.8 The LCC Response continues at paragraph 28:  
There are 2 other primary schools within a two-mile walking distance of the 
development: 
 

 
 Table 1: LCC Forecast of Pupil Places 

 
 

3.9 In the 2020/21 academic year, Cossington Church of England Primary School had a 
roll of 105 pupils against a capacity of 105 pupils, which is a deficit of 0 pupils.  
 

3.10 In the 2020/21 academic year, Highgate Community Primary School had a roll of 222 
pupils against a capacity of 315 pupils, which is a surplus of 93 pupils.  

 
3.11 Nowhere in the LCC response do they discuss where the demand is coming from that 

takes Highgate Community Primary School from a surplus of 93 pupils to a deficit of 
240 pupils. This is an additional 333 pupils on top of the existing roll, which when 
you factor in the planning obligations for 153 pupils (fourth paragraph on page 6), 
means 486 pupils in total expected to come forward from new development. This is 
the housing equivalent of 1,620 dwellings in Sileby. However, there is no data 
provided, in spite of it being requested, that justifies these figures.  

 
3.12 The Table produced by LCC at paragraph 31 of the response details a net 96.6 pupils 

coming forward that will impact Highgate Primary School, as shown below:  
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 Table 2: LCC Developments impacting Highgate Primary School   

 
3.13 However, there has been double-counting here as Barnards Drive (P/21/0738/2) is 

contributing towards the expansion of Cossington Primary School (see paragraph 33 
of the LCC response).  
 

3.14 This double-counting, and demonstrable lack of transparency in terms of how figures 
have been established, has contributed to the Appellant being unable to simply 
accept planning obligations as requested, as there is no clear audit trail for their 
justification and appropriateness.  

 
3.15 The same issue here is evident from a School Transport perspective. LCC has stated 

unequivocally the following:  
 

The site falls within the catchment area of Sileby Redlands Community Primary 
School. The School has a net capacity of 420 and 392 pupils are projected on the roll 
should this development proceed; a surplus of 28 pupil places. 
 

3.16 If there is a surplus of spaces in the catchment area school if this development gains 
planning permission, then how can School Transport costs for transporting children 
from this development outside of Sileby be appropriate? They are demonstrably 
excessive, as the entire forecast child yield of this development is forecast to be able 
to be accommodated in the catchment area school.  



 19 
 

COSSINGTON ROAD, SILEBY 
EDUCATION S106 REQUIREMENT 

REBUTTAL TO LCC EVIDENCE 
 

3.17 Paragraph 30 of the response to the Education and Healthcare Proof outlines the 
questions I raised in an email of 8th February to LCC. Paragraph 32 states the 
following:  
 
The information provided above, and which confirms that stated to Mr Hunter on the 
21st February 2022, shows how the deficit of places at Highgate Primary School 
arises as a consequence of other developments granted planning permission 
elsewhere within Sileby village, such that there is not capacity to make any spaces 
available for the proposed development subject to this appeal. 
 

3.18 Again, the numbers simply do not add up. LCC has stated that Highgate will have a 
deficit of 240 places (see paragraph 28 of LCC’s evidence); however, the Table 
provided to justify this figure discusses a deficit of 96.6 pupils, some of which have 
been double-counted (68 pupils from Barnards Drive), which reduces the deficit to 
28.6 pupils, which is a far cry from the 240 place deficit discussed previously by LCC.  
  

3.19 Paragraph 33 of LCC’s evidence discusses the developments that are contributing 
towards an expansion of Cossington C of E Primary School: Humble Lane, and the 
development also included in the Highgate Primary School table, Barnards Drive. The 
summation is that these two developments justify the 105 place expansion of 
Cossington Primary School from 0.5 Forms of Entry to 1 Form of Entry. However, the 
Humble Lane development is providing 1.2ha of land on site (for a nominal sum of 
one pound) for expansion of Cossington Primary School (see Core Documents). 
When you combine the existing site with the additional 1.2ha, there is sufficient land 
under the BB103 stipulations to expand to 1.5FE, or potentially 2FE. If this option is 
available, then the request for School Transport Costs outside of Sileby is 
unnecessary and excessive.  

 
3.20 LCC state in paragraph 36:  

 
Should the application subject to this appeal be granted permission and the local 
authority deem it reasonable and appropriate to consider a further extension to 
Cossington C of E Primary School, then the cost of additional land and the full cost of 
adding further extension would need to be met from this application. 
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3.21 If the expansion land is being provided by the Humble Lane development for one 
pound, then LCC cannot request land costs from other developers, as once it is 
transferred to LCC it is a public asset. This statement is therefore demonstrably false.  
 

3.22 LCC continue:  
 
In contrast, our presently stated solution is for a contribution based on the cost 
multiplier to expand an alternative school in the locality and provide transport to this 
(this is further explained below). Whilst this may seem to offer for the applicant a 
more financially affordable solution, if it helps to consider an extension to Cossington 
C of E Primary School then the County Council would be open to discussions. 
 

3.23 This statement ignores two pertinent points: firstly, the catchment area school is 
forecast to be able to accommodate the entirety of the child yield of this 
development. Secondly, expansion of Cossington Primary School would not require 
land costs because the land is being provided essentially gratis by the developers, 
and therefore if further expansion of Cossington Primary School is available, then 
clearly Transport Costs are excessive also.  
 

3.24 LCC state in paragraph 37:  
 

It is expected that the primary school likely to accommodate primary aged pupils 
arising from this development will be outside of the legal statutory walking distance 
requirement for primary aged pupils (2-miles) and will not be such that any 
accessible walking route exists in these circumstances it is reasonable to expect that 
the applicant in keeping with their Section 106 Obligations should contribute towards 
home to school transport costs. 
 

3.25 This is in direct contrast to the statement in paragraph 28 of the response which 
states that the catchment area school will have surplus capacity after the full child 
yield of this development is considered. School Transport Costs are therefore 
demonstrably unnecessary and excessive. 
 

3.26 To summarise: LCC state unequivocally that the catchment area school to this 
development (Sileby Redlands Community Primary School) is expected to have 28 
spare pupil places if this development gains planning permission. This makes 
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planning obligations towards Primary School places and School Transport Costs 
demonstrably excessive. Furthermore, LCC has stated that Highgate Primary School 
will have a deficit of 240 places, in spite of the fact that it is currently operating with 
93 spare places. No information has been provided to justify this figure, which 
means that no audit trail is possible to check the veracity of the claims. LCC claims 
that school land costs would be required if Cossington Primary School expanded 
beyond 0.5 Forms of Entry, in spite of 1.2ha of land being provided essentially for 
free from the Barnards Drive scheme, which could potentially give the school 
sufficient space to expand to 2FE without additional land acquisition being 
necessary. Finally, LCC is asking for School Transport costs outside of Sileby, in spite 
of the catchment area school having capacity, and the closest school to the 
development (Cossington Primary School) potentially being able to expand beyond 
the currently planned 0.5 Form of Entry expansion.  
 

3.27 The cumulative impact of the data outlined above is that planning obligations 
towards Primary School expansions, and School Transport, do not fulfil the tests of 
CIL Reg 122 and are excessive.  
  

3.28 Turning now to discussing the Secondary School contribution request:   
 

4 Secondary School Provision 
 

4.1 The fundamental issue of disagreement between the Appellant and LCC is whether 
Wreake Valley Academy can be considered appropriate capacity for students of this 
development.  
 

4.2 As the Map below demonstrates, Wreake Valley Academy is the closest school to the 
development site in a straight-line measurement:  
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 Map 2: Secondary Schools in relation to the Development Site 

 
4.3 Furthermore, a Freedom of Information Request submitted to LCC (see Core 

Documents), shows that there are links between every Year Group in Wreake Valley 
Academy and pupils living in the Sileby/Mountsorrel/Seagrave area, all of which are 
linked to Humphrey Perkins School.  
 

4.4 If Wreake Valley Academy has sufficient capacity for the total child yield of this 
development (which it does: 555 spare places in Years 7-11 in the 2020/21 academic 
year), and there is already a demonstrable link between Sileby and the school (which 
there is in every Year Group, and has been confirmed from a Sixth Form perspective 
by LCC) then planning obligations cannot be deemed to be appropriate under the 
tests of CIL Reg 122.  
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4.5 LCC details in paragraph 40 of their evidence document the “catchment area” of 
Humphrey Perkins School, which includes Sileby schools. What is not mentioned 
here is that there is no such thing as a “catchment area” in the Education Act. 
Catchment Areas are only relevant if a school is oversubscribed. On that basis, the 
admission criteria may specify that pupils from within catchment have priority over 
those applying from further afield. It is simply a tool for admissions arrangements.  
 

4.6 If a parent from Sileby selects Wreake Valley Academy as their first choice school for 
their child within the admissions window, and there is spare capacity, then the child 
will be allocated that space. Wreake Valley Academy may actually be a desirable 
option for Sileby pupils, as it means that when the child moves to Sixth Form that 
they have had a consistent learning experience at the same facility.  

 
4.7 If, during the admission window, a pupil from Sileby is unable to get a place allocated 

at Humphrey Perkins School, then an alternative school would be selected by the 
Admissions Team at LCC, and that could very likely be Wreake Valley Academy. What 
this demonstrates is that a lack of places at the “catchment area school” does not 
mean that there aren’t places available in a school that already serves Sileby. This 
makes planning obligations excessive.  

 
4.8 LCC state in paragraph 45 of their evidence, the following:  

 
Nevertheless, the County Council has confirmed that [Wreake Valley Academy] is the 
nearest Post 16 provision to this site, and historically an often-chosen destination for 
students’ resident in the area. There is sufficient capacity within the Post 16 provision 
at [Wreake Valley Academy] to accommodate this development and therefore an 
education contribution has not been requested for this sector. 

 
4.9 Again, LCC has no qualms about Sixth Form aged students attending Wreake Valley 

Academy, but there is an issue with Secondary School aged children being allocated 
places there, in spite of the benefit of the consistency of Education.  
 

4.10 It is worth reiterating the Education Act, which states:  
 
A local education authority shall secure that sufficient schools for providing – (a) 
primary education and (b) secondary education… are available for their area. 
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4.11 The stipulation is sufficient schools (plural, not singular). LCC has only considered 
one school for capacity for this development, when there is another school, just as 
close as Humphrey Perkins School, which currently serves Sileby, and has a 
significant number of spare places.  
 

4.12 One further point, LCC’s own Policy (see Core Documents) states:  
 

If there is insufficient capacity to accommodate the increase in pupils likely to be 
generated by a development and the development itself cannot enable the necessary 
provision the County Council may raise objections to the development unless it is 
satisfied that suitable alternative provision can be made elsewhere. 

4.13 As this Rebuttal has demonstrated, suitable alternative provision can be made 
elsewhere at a school that already serves the area.  
 

4.14 On this basis, planning obligations towards additional Secondary School places are 
demonstrably excessive and should be disregarded.  
 

5 Early Years Provision  
 

5.1 LCC state in paragraph 58 of the response to the Education and Healthcare Proof of 
Evidence the following:  
 
Having investigated the impact on Early Years childcare on the proposed 
development I have determined that this development will see an increase of 14 Early 
Years children to the area, and so a contribution will be required to ensure there is 
childcare available to meet this demand.  
 
There are currently 5 childcare providers in Sileby providing 189 childcare places. 
There were 171 children aged 2, 3 and 4 year olds who claimed the Free Early 
Education in the Summer term 2021 headcount. This does not take into account 
babies, 1 year olds and non FEE 2 year olds.  
 
There are 2 other developments within Sileby with a planned housing total of 395 
dwellings. This creates 33 places that are required. A total of 204 places required. 
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One of these developments, with 19 places, needs to be discounted. This leaves 185 
places required. A surplus of 4 places.  
 
With the additional 14 places required for this development there is a total of 199 
places required, this leaves a deficit of 10 places required.  
 
Therefore, the revised claim is now for 10 places. 
 

5.2 It is not stated which two developments are considered in this statement, which 
would have assisted in us being able to ascertain an appropriate audit trail for the 
contributions. It is assumed, from the information provided to date, that the two 
developments in question are 228 dwellings at Barnards Drive (P/21/0738/2), and 
175 units at Peashill Farm, Sileby (P/21/2131/2).  
 

5.3 This would make sense as LCC has stated that one of these developments needs to 
be discounted. That would be the Barnards Drive development, as full planning 
obligations have already been secured for Early Years, meaning that they should not 
be considered as taking available capacity. This leaves the cumulative impact of 
Peashill Farm, Sileby, and Cossington Road, Sileby, taking the Early Years provision 10 
places over capacity.  

 
5.4 In the draft Section 106 for Cossington Road, an approach was suggested that the 

two developments in question here (Cossington Road, and Peashill Farm) split the 
contribution equally between them – i.e. both developments provide funding for 
seven Early Years places. However, LCC has now allocated the entire 10 place deficit 
to the Cossington Road development.  

 
5.5 However, what should be noted is that the Peashill Farm development has also been 

asked for planning obligations towards additional Early Years provision, equating to 
15 places, in the consultation response dated 11th November 2021 (see Core 
Documents). If both developments provide planning obligations then both are being 
asked to pay over and above the cumulative need that is generated. This makes the 
planning obligation unacceptable under the tests of CIL Reg 122.  
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5.6 The further point that should be reiterated is that if the demand for places grows, it 
is likely that the Private operators discussed would expand the number of children 
they can accommodate. This may be achieved without physical expansion.  

 
5.7 However, the most pertinent information related to this request is that both 

Cossington Road and Peashill Farm developments are being asked to fund 10 and 15 
places respectively, in spite of there only being a deficit of 10 places total across the 
two developments. Cumulatively, the developments are being asked to fund places 
that are already available. This is excessive, and demonstrates that the planning 
obligation request should be disregarded.  

 
6 SEN Provision 

 
6.1 The question with SEN provision is one of the interpretation of any potential harm 

that will arise if planning obligations are not provided.  
 

6.2 LCC has stated that this development is forecast to generate 0.62 Primary School 
pupils with SEN, and 0.68 Secondary School pupils with SEN. In both cases, the 
number is less than one, meaning that the request fails the test “necessary to make 
the development acceptable in planning terms” because there is a high chance that 
no children with SEN will be living on the development site, and those that are (if 
any) are more likely to be accommodated in mainstream Education than in Specialist 
facilities (more than half of the children with an EHC plan are Educated in 
mainstream schools7).  

 
6.3 LCC has not demonstrated sufficiently that planning obligations are required, and 

that there is a clear link between pupils with SEN on this development site, and a 
lack of available provision to serve the area. On that basis, planning obligations are 
excessive and should be disregarded.  
 

7 Summary and Conclusion 
 

7.1 I was instructed by the Appellant to prepare this Rebuttal to assist the Inspector in 
determining whether the level of planning obligations being requested fulfilled the 

                                                             
7 https://explore-education-statistics.service.gov.uk/find-statistics/special-educational-needs-in-england  
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tests of CIL Reg 122 and are justified and appropriate. Also, to respond to the specific 
points raised in the response to the Appellant’s Education and Healthcare Proof of 
Evidence, dated 7th March 2022.  
 

7.2 The conclusion of my assessment is that it there are issues with every aspect of the 
current Education-related planning obligation request from LCC.  

 
7.3 It is my professional opinion that LCC has not provided sufficient evidence to justify 

any aspect of the Education-related planning obligations:  
 

• LCC has stated that the catchment area Primary School will have surplus 
capacity after the pupils from this development are factored in;   
 

• LCC is asking for School Transport Costs in spite of the catchment area 
school having spare capacity after the pupils from this development are 
factored in;  
 

• LCC has discounted the closest Secondary School to this development as 
available capacity in spite of demonstrable links with Sileby and a 
considerable number of surplus places, making the Secondary School 
planning obligation request excessive;  

 
• LCC has placed the entire Early Years burden on this development in spite 

of also asking for contributions from the other development that is 
expected to add Early Years pupils to the area, making the Early Years 
planning obligation request excessive; and  

 
• LCC has requested funding for SEN provision in spite of only a fraction of a 

pupil for Primary/Secondary expected to be located on the site, which fails 
the “necessary to make the development acceptable in planning terms” 
test.  

 
7.4 A draft Section 106 has been produced which includes every aspect requested by 

LCC. If it is deemed by the Inspector that the planning obligations fulfil the tests of 
CIL Reg 122 and are appropriate, the Appellant will accept the ruling. However, on 
the strength of the evidence outlined above, we trust that you will see that LCC has 
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not fulfilled the burden of proof necessary to justify the planning obligations 
requested.  
 

7.5 I will be happy to discuss this further at during the Appeal proceedings.  
 

 

 

Signed:  

 
 Ben Hunter 
 Education Consultant, EFM (on behalf of David Wilson Homes) 
 
 11th March 2022  

 




